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who have a pending application for ad-
justment of status; 

(5) Applicants for asylum under sec-
tion 208(a) of the Act and applicants for 
withholding of removal under section 
241(b)(3) of the Act or under the Con-
vention Against Torture who have been 
granted employment authorization, 
and such applicants under the age of 14 
who have had an application pending 
for at least 180 days. 

(b) Non-issuance of a Notice to Appear 
and non-enforcement of deportation, ex-
clusion, or removal orders. An alien may 
not be deemed to be lawfully present 
solely on the basis of DHS’s decision 
not to, or failure to: 

(1) Issue a Notice to Appear; or 
(2) Enforce an outstanding order of 

deportation, exclusion or removal. 

PART 2—AUTHORITY OF THE SEC-
RETARY OF HOMELAND SECU-
RITY 

AUTHORITY: 8 U.S.C. 1103; 5 U.S.C. 301; Pub-
lic Law 107–296, 116 Stat. 2135 (6 U.S.C. 1 et 
seq.). 

§ 2.1 Authority of the Secretary of 
Homeland Security. 

All authorities and functions of the 
Department of Homeland Security to 
administer and enforce the immigra-
tion laws are vested in the Secretary of 
Homeland Security. The Secretary of 
Homeland Security may, in the Sec-
retary’s discretion, delegate any such 
authority or function to any official, 

officer, or employee of the Department 
of Homeland Security, including dele-
gation through successive redelegation, 
or to any employee of the United 
States to the extent authorized by law. 
Such delegation may be made by regu-
lation, directive, memorandum, or 
other means as deemed appropriate by 
the Secretary in the exercise of the 
Secretary’s discretion. A delegation of 
authority or function may in the Sec-
retary’s discretion be published in the 
FEDERAL REGISTER, but such publica-
tion is not required. 

[68 FR 10923, Mar. 6, 2003] 

PART 3—EXECUTIVE OFFICE FOR 
IMMIGRATION REVIEW 

AUTHORITY: 5 U.S.C. 301; 8 U.S.C. 1101 note, 
1103, 1252 note, 1252b, 1324b, 1362; 28 U.S.C. 509, 
510, 1746; sec. 2, Reorg. Plan No. 2 of 1950, 3 
CFR, 1949–1953 Comp., p. 1002; section 203 of 
Pub. L. 105–100, 111 Stat. 2196–200; sections 
1506 and 1510 of Pub. L. 106–386; 114 Stat. 1527– 
29, 1531–32; section 1505 of Pub. L. 106–554, 114 
Stat. 2763A–326 to –328. 

§ 3.0 Executive Office for Immigration 
Review. 

Regulations of the Executive Office 
for Immigration Review relating to the 
adjudication of immigration matters 
before immigration judges (referred to 
in some regulations as special inquiry 
officers) and the Board of Immigration 
Appeals are located in 8 CFR chapter 
V, part 1003. 

[68 FR 9831, Feb. 28, 2003] 
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